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Employment and Training Administration, Labor § 655.710

§ 655.705 Overview of responsibilities.

Three federal agencies are involved
in the process which leads to H–1B non-
immigrant classification. The em-
ployer also has continuing responsibil-
ities under the process. This section
briefly describes the responsibilities of
each of these entities.

(a) Department of Labor responsibilities.
DOL administers the labor condition
application process and enforcement
provisions.

(1) The Employment and Training
Administration (ETA), DOL, is respon-
sible for receiving and certifying labor
condition applications in accordance
with subpart H of this part. ETA is also
responsible for compiling and main-
taining a list of labor condition appli-
cations and makes such list available
for public examination at the Depart-
ment of Labor, 200 Constitution Ave-
nue, NW., room N4456, Washington, DC
20210.

(2) The Employment Standards Ad-
ministration (ESA), DOL, is respon-
sible, in accordance with subpart I of
this part, for investigating and deter-
mining, pursuant to a complaint or
otherwise, an employer’s misrepresen-
tation in or failure to comply with
labor condition applications or the em-
ployment of H–1B nonimmigrants.

(b) Immigration and Naturalization
Service (INS) and Department of State
(DOS) responsibilities. The Immigration
and Naturalization Service (INS) ac-
cepts the employer’s petition (INS
Form I–129) with the DOL-certified
labor condition application attached.
INS is responsible for approving the
nonimmigrant’s H–1B visa classifica-
tion. In doing so, the INS determines
whether the occupation named in the
labor condition application is a spe-
cialty occupation or whether the indi-
vidual is a fashion model of distin-
guished merit and ability, and whether
the qualifications of the nonimmigrant
meet the statutory requirements for H–
1B visa classification. If the petition is
approved, INS will notify the U.S. Con-
sulate where the nonimmigrant intends
to apply for the visa unless the non-
immigrant is in the U.S. and eligible to
adjust status without leaving this
country. See 8 U.S.C. 1184(i). The De-
partment of State, through U.S. Em-

bassies and Consulates, is responsible
for issuing H–1B visas.

(c) Employer’s responsibilities. Each
employer seeking an H–1B non-
immigrant in a specialty occupation or
as a fashion model of distinguished
merit and ability has several respon-
sibilities.

(1) The employer shall submit a com-
pleted labor condition application on
Form ETA 9035 and one copy to the re-
gional office of ETA serving the area
where the nonimmigrant will be em-
ployed. If the labor condition applica-
tion is certified by ETA, a copy will be
returned to the employer.

(2) The employer shall make a filed
labor condition application and nec-
essary supporting documentation (as
identified under this subpart) available
for public examination at the employ-
er’s principal place of business in the
U.S. or at the place of employment
within one working day after the date
on which the labor condition applica-
tion is filed with ETA.

(3) The employer then may submit a
copy of the certified labor condition
application to INS with a completed
petition (INS Form I–129) requesting H–
1B classification.

(4) The employer should not allow
the nonimmigrant worker to begin
work, even though a labor condition
application has been certified by DOL,
until INS grants the worker authoriza-
tion to work in the United States for
that employer.

(5) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof with respect to the valid-
ity of the statements made in its labor
condition application and the accuracy
of information provided in the event
that such statement or information is
challenged. The employer shall also
maintain such documentation at its
principal place of business in the U.S.
and shall make such documentation
available to DOL for inspection and
copying upon request.

§ 655.710 Complaints.

Complaints concerning misrepresen-
tation in the labor condition applica-
tion or failure of the employer to meet
a condition specified in the application
shall be filed with the Administrator,
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